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UNITED jTATSo DISTRICT COURT 
FOR THE 

DISTRICT OF VERMONT 


r\ - 


v 


Ln 

Uj 

—D 


David Arbeitnan 


District Court of Vermont, 
Unit l,o. 5, ’..'a shin*ton 
Circuit; Hon. Jolm r. 
Connarn, Presiding Judge 


Civil Action 
File No. 74-109 


Petitioner David Arbeitnan initiated this habeas 
corpus proceeding after the Vermont supreme Court affirmed his 
conviction for the violation of the state's disorderly conduct 
statute, 13 V.o.A. f 1026(5). otate v. ■* rbelt-a n, ljl 

Vt. 596, 313 A.2d 17 (1973). 

Arbeitnan was involved in an antiwar deconst.rn.tion 

on .’Lay 11, 1972 in l.ontpellcr, allegedly protesting the 

United jtatos 1 Involvement in Vietnan. In the course cf 

this demonstration, Arbeitnan sat down in front cf cr.e of 

the doors to the Federal building, thereby effectively 

impeding paople fren entering or leaving. Arte item vas 

arrested after being warned that his conduct va 3 ill-.-gai under j 

13 V.j.A. {. 1026(5), which provides: 

A person who, with Intent to cause pi: 
inconvenience, or annoyance or recisAe j creating 
a risk thereof: (5) iojbstruct3 vehicular or 
pedestrian traffic, shall be imprisoned for not 
core than 60 days or fined not noro than 3500.GO 
or both. 

Aftor being convicted by the trial court, Arbeitnan 
appealed to the Vercoct Juprer.o Court, claiming accng ether 
things that the statute was unconstitutional. The supreme 
Court in a unanimous opinion upheld both the constitutionality 
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of the statute and Arbeitman's conviction. This petition for 
a writ of habeas corpus followed. 

In his petition, Arbeltman alleges that the statute 
Is impermissibly vague and substantially overbroad. He 
acknowledges that the Vermont hupreme Court nay have "saved" 
the statute by Its restrictive Interpretation but maintains 
that such Judicial construction may not be applied in the 
same case in which it was developed. The state has filed a 
motion to dismiss for failure to state a claim upon which 
relief can be granted. 

I 

The vagueness argument 

The essence of petitioner's claim that the statute 
is void for vagueness I 3 that "(t)h 9 term, 'obstructs 
pedestrian traffic,' is not a comprehensible normative 
standard," The Court has little difficulty comprehending 
this standard and holds it is not unconstitutionally vague. 
i.b.n.ruets pedestrian trafiic" is in no way as amorphous a 
concept as the "treats contemptuously" standard the supreme 
Court struck down in dr.lth v. Go^uen , *0 U.J.L.W. 4393 
(U.u. March 25, 197*0 • Nor is the term so vague that "men 
of common intelligence must necessarily guess at its meaning." 
Conr.allv v. General Construction Co. T 269 U.3. 385 , 391 
( 1926 ). 

A stronger argument perhaps could be made by 
focusing on the language of the requirement that a person 
must act "\/ith intent to cause public inconvenience, or 
annoyance or recklessly creating a risk thereof." In Coates 
y.i».-SUy of Cincinnati,, *+02 U.i. 611 (1971), the duprsme Court 





struck down a statute which cade It a criminal offense for 
"three or core persons to assemble ... on any of the 
sidewalks ... and there conduct themselves in a manner 
annoying to persons passing by." The Court held this 
statute invalid on both vagueness and overbrcadth grounds, 
"because it subjects the exercise of the right of assembly 
to an unascertainable standard, and . . . because it 
authorises the punishment of constitutionally protected 
conduct." >_d « at 6l4, The Court focused on the "annoyance' 
requirement, declaring that "icjonduct that annoys some 
people doos not annoy others" and that the municipality nay 
not regulate conduct "through the enactment ar.d enforcement 
of an ordinance vhose violation nay ’entirely depend upon 
vaether or not a policeman is annoyed." IcJ. 

There is a vital difforcr.se between the Cincinnati 
ordinance and the Vermont statute. In the ordinance the only 
measure of criminal conduct is that it consist of an assembly 
of threo or more parsons and that it bo "annoying tc ; or-sns 
passing by." Thus virtually any conduct which Is "annoying" 
could constitute a violation under the ordinance. The 
Vermont statute is far nor© deflnito, as it proscribes 
sp ec l f ic conduct—the obstruction of vehicular or pedestrian 
traffic. Consequently it cannot bo said to be impermissibly 
vague. 


The oy»rbr-—.drh nr—->v.t 

Petitioner claims the statute is overbroad becauso 
t allegedly can be construed to proscribe activity that is 
rotected by the first anendnent—"parades, street assemblies 






r.nd protest demonstrations, all labor picketing and c.r.y 


other concerted activity that right cav.se an obstruction of 


pedestrian traffic." f.s th? Jv.prere Court has raid, "l-J 


clear r.nd precise enactment nay nevertheless be 'overbroad 1 


if in its resch it prohibits constitutionally protected 


conduct." Grayed v. City rf Rocbfcrd . l K)3 U.J. 1C'+, Li 1 *- 


(1972). 


The Vermont statute by its terms involves "speech 


plus"—that is, it does not seek to prohibit pure speech but 


rather proscribes conduct vhich may or may not contain first 


amendment elements. The alleged flaw is that the statute is 


so broad that it proscribes "speech plus" activities vhich 


are otherwise protected by the first amendment, 


The leading case relating to "speech plus" cr 


"symbolic speech" in United ..fates v. CM>rjen . 391 U.o. 367 
(19cS), in vhich the ouprene Court established that 


a government regulation is sufficiently Justified if 
it. id within the constitutional pover of the Goverra’.ei.t5 
if it furthers an important cr substantial government »1 
interest; if tho govonvaontal interest is unrelated to 
the suppression of tree expression; ^r.d if t . Uf> tcl 

y. J , ■ 1 ♦« t **’•* ♦ * * 1 *• A ‘ *"*Cj 


I;;- ••• • 


■ . at Si 1 V'- J. 


In this case, letltloner acknowledges that the. 
first three criteria are not, but claims that the fourth 


critereon is not. lie asserts that the statute is broader 


than necessary to control pedestrian and vehicular traffic. 


The First Circuit Court of. Appeals, in Co--- v 


urn1th , 471 F.2d 33 (l3t Cir. 1972) laff'd on vagueness 
grounds only, . - '/h Coyu»n T 42 U.J.L.W. 4393 (U.i. harch 25 
197 !+ )J declared liassachusotts' flag desecration statute 


unconstitutionally overbroad because 
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(1) the area affected by itho statute] includes 
a large proportion of First Ar.endrent activities, 

(2) tthe statute] possesses the potential for a 
substantial nunbar of inparnianibla applications. and 

(3) innadiato and effective excision of th» 
statute's i~: err.i.-.-sible application: is re'- fore ble 
\ithout continusd interruptions of First Anendcent 
freedcus. 471 F.2d at 93. 

The difficulty is; applying the. so standard. is 
coapour.ded by the fact that any regulation under extraordinary 
clrcucrstances could Infringe upon first acendnent freecoc:. 

The test is whether or not the law will no substantially 
infringe upon these freedoms as to constitute a "chilling 
effect" upon their exercise. 

If the Vertxnt statute read "a person who otstreets 
vehicular or pedestrian traffic uhall be guilty of a 
criminal offense]," then clearly it would be overbroad. 

-uch a statute would reach a whole range of first cr.cndiumt 
activity, and would alr.ost certainly have a "chilling effect" 
uuen persons who sought to exercise their rights. Is* the 
Veruoht statute is net :c bread, since it applies 
t!:o a who nave the inters: "to c-v.„o pul lie inconvcni<»n«y, 
or annoyance cr recklessly creating a risk thereof." 7i 
seer.s patently clear that the statute doesn't apply to '’he 
innocent exercise of first aner.dner.t rights, but only tc 
specific conduct perforated with the requisite intont. 

4ven if the statute wore over's re rd ns written, tho 
Verncut oupranc Court's interpretation cf the statute is 
clearly within constitutional boundaries and can be applied 
to the Petitioner in this case. The Court interpreted the 
sisV.cc to rctuire the "cbrtructicr." t.o be caused i.y physical ■ 
activity anu not bp - word^ cr "pt:v" speech by saying: 








V 



S’ 


As vo construe this statute, on9 cannot be 
convicted of obstructing traffic vith the intent 
to annoy tha public if his Intent is to annoy by 
obstructing by spewing vrords or ideas at then which 
they nay find offensive, abusive, or distasteful. 

The obstruction must be n physical obstruction, a 
result of th9 body or objects and not of minds or 
vords. 131 Vt. at 602, 313 A.2d at 21. 

The Petitioner claims that this interpretation i 3 
not sufficiently narrow and that it fails adequately to 
protect "speech plus" or symbolic speech. Of course, this 
Court is not in a position authorltativ. ly to construe the 
Vermont statute} I'jiltod states v. Thirty-seven Photon -h -, , 
402 U.g. 363 , 369 (197D, but it seems a fair interpretation 
of the Vermont Court's languago to say that it covers all 
first amendment activity. The Court said that obstruction 


by words or ideas would be Insufficient, without specifying 
whether the ideas wore to be conveyed orally or symbolically. 


Petitioner urges that oven if the Vormont ouprere 
Court's interpretation "savos" the statute, such an 
interpretation cannot bo applied in the vary case in which 
1*. ns cavoloped. In support of this contention, petitioner 
cites b onle v, CU^of Colr-Yln . 378 U.g. 347 (1954) in which 
the ouprone Court said in dicta at 352-53: 


Even where vague statutes are concerned, it has been 
pointed cut that the vice in such nn enactment 
cannot 'be cured In a given case by a construction 
in that very case placing valid limits on the 
statute," for 


'the objection of vagueness is twofold: Inadequate 
guidance to the individual whose conduct is 
roguiated, and inadequate guidance to the triers 
of fact. The forcer objection could not be cured 
retrospectively by a ruling either of the trial 
court or the appollate court, though it might be 
for the future by an authoritative Judicial 
• • • •" Freund, '.' h•> Court <■- 1 


Cured 

r.icjs 

Civil 
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Tho Court finds that lioule is not controlling in 
this case for tvo reasons. First, the Vercor.t ouprere 
Court's action really amounted to statutory interpret itlp/i 
Rnd not 'narrowing" ar. overbroad statute, second, I : rvi 
properly applies only to (1) the Judicial r'/p -’ ^-.icn cf 
statutes and (2) the clarification of vague statutes. That 
Houle does not apply to the narrowing of overbroad statutes 
is cade clear by tho .juprece Court's opinion in Colter, v, 
Kentucky . 407 U.b. 104 (1972), in which the Court let stend 
the application of a Judicially narrowed statute to a 
dofendant in the sace epee in vhlch the state court developed 
its interpretation. The -uprece Court cade no ccntion of 
l oulo . 

The dicta in Levi? referred to tho impropriety cf 
clarifying a v n rn-e statute, and then nrplyinp, the statute tc 
the defendant at bar. " In Colton . however, it appears that 
state court n o rrc’.v id an overbroad statute, and then .".’.'"lied 
i\ to the case nt tar. Tho difference is inport ant. Tne 
vice of a vague statute is that toaeone is not put cn notice 
that Ills conduct cay be criminal. This violates very 
fundamental principles of fairness. With an overbroad 
statute, however, the wrongdoer is put on notice that his 
conduct will violate the lav. Hence the protection provided 
by Houle is neither applicable nor necessary. 

In view of our doterainatlon that the V 0 rcont 
3tatuto is not unconstitutionally vacuo 0 r overbroad, 
Petitioner has failed to state a claim upon which relief can 
be granted and therefore the defendants’ notion to dijr.lss 
is hGreby grantod. 

Datod at Burlington in tho District cf Vercont, this 
7th day of October, 197*+. 


w» r.g£X.£ih. 


- 7 - 


blstrlct Judge 
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defendant toiun and computation of the legal tax liability 
thereon. 


State of Vermont v. David Arbeitman 

[313 A .2d 17] 

No. 115-72 

Present: Barney, Smith, Keyser, Daley, JJ, and Hill, C. Supr. J. 

Opinion Filed December 4, 1973 

1* Witnesses—Prejudicial Statements—Sentencing 

Comment about sentencing, made on witness stand by state’s 
attorney only as anticipated response to a specific question of ap¬ 
pellant’s counsel, was not prejudicial. 

2. Criminal Law—Sentence—Determination 

Sentencing is solely the function of the trial judge. 13 V.S.A. 
§ 7031. 

3. Jury—Prejudice—Generally 

That there were a large number of challenges for cause dur¬ 
ing voir dire and jury deliberated for only ten minutes before 
convicting accused, did not show prejudice of jury which was even¬ 
tually impanelled. 

4. Jury—Prejudice—Proof 

To establish jury’s prejudice, appellant who, convicted of ob¬ 
structing pedestrian traffic during anti-war demonstration, 
claimed jury was prejudiced against him, was required to show 
either that right to remove biased and prejudiced jurors was im¬ 
paired or that jury was other than fair and impartial. 

5. Jury—Deliberation—Time 

The law does not prescribe a mandatory minimum length of 
time a jury must deliberate before returning a verdict. 

6. Jury—Deliberation—Time 

Where jury deliberation was shortened by such factors as strong 
evidence of guilt, lack of complex legal issues, and a proper charge 
by the court, deliberation of ten minutes duration did not indicate 
jury prejudice. 

7. Words and Phrases—Obstruct 

Term “obstructs”, as it appears in statute, must be presumed 
to have ordinary meaning of the word, and, in charge to jury, defi¬ 
nition of word as found in both Webster’s Seventh New Collegiate 
Dictionary and Black’s Law Dictionary was not error. 13 V.S-A. 
5 1026(5). ~ 
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8. Breach of the Peace—Obstructing Pedestrian Traffic—Intent 

Where jury heard testimony that defendant was warned not to 
obstruct pedestrian traffic, and that he thereafter placed his back 
against a heavily-used door in order to prevent its use, jury had 
sufficient grounds for finding the requisite intent to cause public 
inconvenience or annoyance. 13 V.S.A. § 1026. 

9. Criminal Law—Intent—Proof 

Intent is rarely proven by direct evidence, but is usually in¬ 
ferred from person’s acts, and proven by circumstantial evidence. 

10. Breach of the Peace—Construction of Laws—Vagueness 

Defendant, who participated in demonstration which blocked post 
office doors and who was warned of the law and his violation thereof, 
could not claim he was held criminally responsible for conduct 
which he could not reasonably understand to be proscribed. 

11. Appeal and Error—Charge—Generally 

Instructions to the jury may not be isolated in small segments 
and considered piecemeal but must be measured in their full con¬ 
text. 

12. Breach of the Peace—Obstructing Pedestrian Traffic—Instructions 

Where jury was instructed to find defendant guilty only if it 
found both actual intent to cause public inconvenience or annoy¬ 
ance and obstruction of pedestrian traffic, the instruction adequately 
charged the jury on the statute defendant was accused of vio¬ 
lating. 13 V.S.A. § 1026(5). 

13. Breach of the Peace—Construction of Laws—Vagueness 

Law making it an offense to obstruct pedestrian traffic with in¬ 
tent to cause public inconvenience or annoyance is not uncon¬ 
stitutionally vague or overbroad on its face. 

14. Breach of the Peace—Obstructing Pedestrian Traffic—Elements 
Generally 

To constitute a violation of statute prohibiting obstructing pub¬ 
lic traffic with intent to annoy the public, the obstruction must be 
physical, a result of the body or objects, for ideas or words, even 
if offensive, abusive, or distasteful, are not enough. 13 V.S.A. § 
1026(5). 

15. Breach of the Peace—Construction of Laws—Validity 

Reasonable regulation of time, place, and manner of expression 
may be necessary to further significant governmental interests, 
and such incidental restriction upon symbolic expression will not 
invalidate an otherwise valid statute. 

16. Breach of the Peace—Obstructing Pedestrian Traffic—State’s In¬ 
terest 

Preventing obstruction of streets and sidewalks is a significant^ 
governmental interest. 
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17. Statutes—Construction—Constitutionality 

In construing state statutes, the principles which allow abidance 
of infringement of First Amendment freedoms, as enunciated by 
the United States Supreme Court, must be complied with, but one 
date's ^P«ved statutory construction need not become every 
other state’s patterned jury instruction, particularly where the 
state’s statutes proscribe dissimilar conduct. 

Prosecution for obstructing pedestrian traffic with intent 
to cause public inconvenience or annoyance District Court, 

Unit No. 5, Washington Circuit, Connam, J., presiding. Af¬ 
firmed. 

Robert W. Gagnon, State’s Attorney, and Jean B. Baldwin, 

Deputy State’s Attorney, for the State. 

James C. Gallagher, Esq., of Downs, Rcwhlin & Martin, St. 
Johnsbury, for Defendant. 

Daley, J. This is an appeal from a conviction, following a 
jury trial in the District Court of Vermont, Unit No. 5 Wash¬ 
ington Circuit, for obstructing pedestrian traffic with inten 
to cause public inconvenience or annoyance. Such intejlonal . 
obstruction is one form of disorderly conduct prohibited by 
13 V.S.A. § 1026. The relevant portions of this section pro¬ 
vide: 

A person who, with intent to cause public inconvenience, 

or annoyance ...: . 

(5) Obstructs . . . pedestrian traffic, shall be impris- 
oned for not more than 60 days or fined not more than,r**>- 

$500.00 or both. 

We affirm the judgment of the lower court. 

On May 11. 1972, about 35 people gathered in. front of the 
Federal Euilding in Montpelier to protest the United S at 
involvement in the Vietnam War. After allowing them to sit 
in front of the Post Office doors for approximately three 
hours, the State’s Attorney for Washington County info^ed 
them of the law prohibiting obstruction of pedestrian tra 
and warned that nondispersal after a ten-minute perio ' 
result in arrest. 

Appellant was present and heard the States ^ 
warning. Although most of the demonstrators did d.spers 
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[4] During the course of the voir dire examination, 
certain prospective jurors indicate ’• : lity toward anti-war 
demonstrations. All of these jv bject to challenge 

for cause and were excused. . to the appellant’s 

unrestricted challenges for cause, &• . which were conse¬ 

quentially granted, he exercised the six peremptory chal¬ 
lenges permitted under our law. He has not demonstrated 
that his right to remove biased and prejudiced prospective 
jurors was in any way impaired or that the jury that de¬ 
termined his guilt was other than fair and impartial. 

[5, 6] Furthermore, the law does not prescribe a manda¬ 
tory minimum length of time that a jury must deliberate be¬ 
fore returning a verdict. State v. Morrill, 127 Vt. 506, 509, 
253 A.2d 142 (1969); State v. Lurnbra, 122 Vt. 467, 469, 177 
A.2d 356 (1962). Strong evidence of guilt, a lack of complex 
legal issues, and a proper charge by the court are factors 
that would naturally speed a jury’s return with its verdict 
The record shows that all three factors are present in this 
case. 

Therefore, taken either separately or cumulatively, the 
three events of which the appellant complains do not display 
prejudicial error. The appellant takes nothing by these claims 
of error. 

The appellant’s next attacks on his conviction are based 
upon the statute itself, 13 V.S.A. § 1026(5). He claims first 
that he did not “obstruct” pedestrian traffic as prohibited 
by the statute. To examine the appellant’s claim of error, we 
turn to the charge of the trial court to the jury: 

To assist you, hoping I can assist you in some way, 
I think I should define the word “obstacle” as well as the 
word “intent”. They are very crucial to the offense with 
which this young man is charged. Webster's Seventh 
New Collegiate Dictionary defines "obstruct” as follows: 
“To block or close up by an obstacle; to hinder from 
passage, action or operation; to impede.” Black’s Law Dic¬ 
tionary, Third Edition, defines "obstruct” as “To block 
up; to interpose obstacles; to fill with barriers or impedi¬ 
ments; to impede or hinder.” 
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STATE V. arbeitman 

r 71 rp, , CiU “* »3t Vt. 536 DU - 

«■*- Of the 

Legislature, in using the word "nh\ 4 ?,? presumed that the 
na!j meaning of the word to bfthl^V- mtended the ordi- 
Medlar v. Aetna Insuran ^ e *° be the action prohibited. See 
A-2d 740 (1968). TheTu 337 ’ 342 « 
ordinary meaning of the S 33 to the PWn, 

f;- 3 * Uilty as charged. No^rror^l ^ 30 f ° Und that 
to the court’s charge. 13 shown ln this respect 

V.S.A. § 1026*5) ^TJ^ b ^ | ^2 ,lvlcb0 » Under 13 
the jury was instructed on the . seof the manner in which 
statute generally and as appt£| S7L , '“ Cnt; hence - lhe 
vague and overbroad. blm 13 unconstitutionally 

it must have found not fnly^L^TV K Verdict of Wilt, 
tnan traffic, but that he did s o ‘W, ? ° bstructed pedes- 

nconvemence, or annoyance ” 13 V o a"^ to Cause Public 
Jury heard testimony that *„!!., V '?*^ § 1026 - Since the 
State’s Attorney’s wagingIdTad^' Hstened to the 

against the door, it had suffirW^ thereafter placed his back 
uisite intent. Went, f ° r findin * «>e re q - 
rect evidence but is usually iniWed f 13 rar6,y proved di ' 

v. c :r _, 209 

** Cairn J'hatThlrt^f 5h °” *** — 
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obtain convictions for conduct which the State has no busi¬ 
ness regulating. Focusing on this portion of the charge, ap¬ 
pellant raises, among other examples, the specter of a 
mother pushing a baby carriage on a busy sidewalk being 
imprisoned for violating § 1026 (5). 


[11] Appellant has failed to consider the lower court’s 
charge in its entirety, something this Court must do. State 
v. Stewart, 129 Vt. 175, 182, 274 A.2d 500 (1971). “Instruc¬ 
tions to the jury may not be isolated into small segments 
and considered piecemeal but must be measured by their 
full context.” State v. Morrill, supra, 127 Vt. at 511. 


[12] “The total instructions correctly stated the true rule 
of law concerning the offense on trial and the crucial issues.” 
State v. Reed, 127 Vt. 532, 540, 253 A.2d 227 (1969). The 
jury was told that it could find the appellant guilty only after 
finding that he had both actually intended to cause public 
inconvenience or annoyance and had obstructed pedestrian 
traffic. This charge, viewed in its entirety, was adequate, and 
a conviction under § 1026(5) was not erroneous thereunder. 


[13, 14] In light of the purpose and effect of this sec¬ 
tion, it is not unconstitutionally vague nor overbroad on its 
face. As we construe this statute, one cannot be convicted 
of obstructing traffic with the intent to annoy the public if 
his intent is to annoy by obstructing by spewing words or 
ideas at them which the^ may find off^jsive, abusive, or dis¬ 
tasteful. The obstruction must be a physical obstruction, a re¬ 
sult of the body or objects and not of minds or words. 

Section 1026(5) is not aimed at suppressing expression. 
It specifies conduct prohibited generally; it is not aimed at 
demonstrators only. “Persons are free under this statute to 
express any ideas or convey any message they wish. They 
are prohibited only from performing the particular acts pr>- 
scribed by the statute.” Cf. State v. Royal, — N.H. —. 393 
A.2d 676 (1973). 


t 




[15, 16] An incidental restriction on symbolic expression 
will not invalidate an otherwise valid statute. “Our cases 
make equally clear, . . . that reasonable ‘time, place and 
manner’ regulations may be necessary to further signifies 2 * 
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States Supreme Court must be complied with, but one ^cate’s 
construction which saves its statute need not become every 
other state’s patterned jury instruction, and this is especially 
so where the states’ statutes proscribe dissimilar conduct. 
The construction placed on the Kentucky statute in Colten 
is not necessary to save our more narrowly drawn statute. 

The appellant has not here shown prejudice in these pro¬ 
ceedings, nor has he here shown that 13 V.S..A. § 1026(5) 
is invalid either on its face or as here applied. 

Judgment affirmed. 


In re J. M. 

[313 A.2d 30] ■ . 

No. 119-72 

Present. Barney, Smith, Keyser and Daley, JJ, and Hill, C. Supr. J. 
Opinion Filed December 4,1973 

1. States—“Parens Patriae”—Safeguards Against Abuse 

. Safeguards against abuse of powerful parens patriae doctrine 
include notice, counsel, full hearing at which minutes of proceed¬ 
ings are kept, and an order containing the court’s findings. 33 V.S.A. 
§§ 651, 654(a). 

2. Infants—Neglected Children—Appeals 

Appeal lies to sup-.-me court, from a finding of child neglect, for 
review of sufficiency of evidence upon which juvenile court reached 
that finding. 

3. Constitutional Law—Due Process-Child Neglect Proceedings 

Due process rights attach to cases involving protection of chil¬ 
dren. 

4. Appeal and Error—Findings—Supposing Judgment 

Adequate findings of fact must be made where a child is found 
to be neglected, so that on appeal the supreme court can deter¬ 
mine whether the facts found support the judgment. 

5. Infants—Neglected Children—Finding- 

Lower courts must carry out their duty Ao state facts which 
bring a particular neglected child case within the ambit of the stat¬ 
utory law, for the supreme court will no longer search the record 
nor will it accept conclusionary finding? which merely repeat the 
definition of neglected child set forth in the statutes. 33 V.S.A. 

§ 632(a) (12); V.R.C.P. 52. 
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• • ► • • * ^ 

in rhe County of 


Dated at_ .._HQn.upe,li.e.r.. 




. i.j. this_3r.l.ybw-_i__-.day of .._Ma y.— _72L-_-— W-• • i 

t • i • i • •** ,'i “ ‘i. • . i , ,• ' ' **«•• . • i 

•• ’ ;. : . ?•'. ••*'•'*. i • &C / >■ ! 

* • - ii } \: * ? ' ■;•. ; ;'>-••'•.. . .■ *. . 

| J •. V : j • . •/’ • ' Sheriff - Deputy Sheriff - Constable - ^ 




vj>^rc Oir. "c 

Sure Police Officer — fusa and Game Warden 


• ! . • 


;• The foregoing complaint was exhibited to the Court this. 

• ’ . -tWf’l ■ Y. 




day of* 


i * 


• • ‘ 

I s • *. 

i * 15M-12-69 • * 

• • i * •. 


• .i • .••*' 
> , 



19. 

72 


o 

















I 


76 . 


DAVID ALAN ARBEITMAN, SWORN 


DIRECT EXAMINTION 


BY HR. RACHLIN: 


Mr. Arbeitman, will you tell the jurors your full name, please? 


A My name is David Alan Arbeitman. 


How old are you, David? 


A I am twenty-one years old. 


Q Where is your home? 


A Initially, I was born in New York. 


Where is your home now? 


A I have been living in Plainfield for the last seven or eight 


weeks, or so. I am going to school there, 


Are you a student at Goddard? 


A Yes. 


Q What year are you in at (bddard? 


A I am a Senior. This is my fnal trimester. I will graduate in 


August. 


Q What are your plans on graduation? 


A I consider traveling for a while. 


Q What is your major? 


A Psychology and Education. 


Q Did there come a time you participated in a demonstration at or near 


.- tiie Fede *'al building in Montpelier that has been described here 


earlier? 


A Yes, there was. 
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On that occasion, were you motivated to participate in this 


demonstration by oomo particular ovent? 


A I guess the thing that provoked me particularly was tha mining 


of Haiphong and accellerated activity regarding the war in Vietnam. 
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What was your purpose in participating in this demonstration? 

I 

A To arouse the public to the fact of the war being accellerated 

rather than being discontinued and to let people know there were still 

1 

people who dissented, who were opposed to our foreign policy in 
respect to Southeast Asia. j 

I 

Without indicating....without getting into your views on that issue, 

would it be fair to state that your purpose in participating in this j 

» 

demonstration was to express your opinion? j 

A That is a fair statement. 

How many people were there in all at this demonstration? 

A Overall, there were about fifty people participating. 

In your opinion, was this demonstration a peaceful one? 

A Definitely, yes. 

Did you or any member of the group offer violence to anybody or 
anything? 

A No. 

Did you use any §&!5cene • - a? profane language to anybody? 


Q Did you harrass anybody? 

A No, not really. 

.Q David, did there come a time you and some others attempted to gain 
entrance into the Federal building? 
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What was your purpose in trying to get admitted to the Federal buildinj 
A There were several people who protested the fact that although 
some students were allowed entrance, demonstrators were not. 


That was not my question. My question was.... 

r 

MH. GAGNON: YOur Honor, in view of that response, I ask it 






o 
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Did ther^ come a time you seated yourself near the State Street 


entrance to the Federal building? 


A Can you be more exact? 


Did you seat yourself, at some time, near one of the entrances to the 


Federal building? 


A At the beginning, when I first arrived, there were a number of 


people sitting in front of the Federal building and X joined them. X 


wasn't directly in front of the door. There came another time later. 


Did there come a time t as has been described by the other witnesses. 


when you alone seated yourself in front or by or near the door to the 


Federal building? 


A Yes. 


Where were you seated with reference to the door? 


A If I remember correctly, there were two doors and I sat facing the 


Federal building. I sat in front of the one at the right. 


During the time you were seated there, did any people make effort to 


go in or out of the door you were sitting in front of? 


A Yes. 


Were they able to do so? 


A Yes, they were able to enter: 


Did you exert any physical pressure or force against the door to 


prevent them from opening it? 


A Just to maintain ny balance. X wasn't as forceable as I cou.l 


have been. 


Will you describe just what you did as people would come to open the 


door? 


i 

i 


A When the door was being opened, X would brace myself because X knew 


I would be shoved out of the way. 
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Did there^ come a time you seated yourself near the State Street 
entrance to the Federal building? 

A Can you be more exact? 

Did you seat yourself, at some time, near one of the entrances to the 
Federal building? 

A At the beginning, when I first arrived, there were a number of 
people sitting in front of the Federal building and I joined them. I 
wasn't directly in front of the door. There came another time later. 

Did there come a time, as has been described by :he other witnesses, 
when you alone seated yourself in front or by or near the door to the 

• Federal building? 

A Ye3. 

Where were you seated with reference to the door? 

A If I remember correctly, there were two door3 and I sat facing the 
Federal building. I sat in front of the one at the right. 

During the time you were seated there, did any people make effort to 
go in or out of the door you were sitting in front of? 

A Yes. 

Were they able to do so? 

A Yes, they were able to enter. 

• Did you exert any physical pressure or force against the door to 

prevent them from opening it? : 

A Just to maintain my balance. I wasn't as forceable as I could 

have been. 

Will you describe just what you did as people would come to open the 
door? 

A When the door was being opened, I would brace myself because I knew 


I would be shoved out of the way 





j 


1 


Q 


Q 
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W/^r did you know you would be shoved out of the way? 

A It was obvious people had the power to displace me. 

How tall are you? 

A Five feet, two inches. 

How much do you weigh? 

A Approximately 115. 

Did these people have any great difficulty in moving you out of the 
way? 

A I don t think so. The guard Inside was helping them. He was 
pushing and they were pulling. 

Was there any pedestrian, citizen, or person tried to get in or out of 
the building unable to do so while you were sitting where you described? 
A No; anybody attempting entrance, was able to get in. 

Was it your primary intent in this situation to cause inconvenience 
or annoyance to the public? 

A No, my primary intent was to symbolically express my opinion 
Regarding the Vietnam war. I was attempting to graphically make a 
statement about my feelings about the Vietnam war. 

Was it actually your intent or ever your intent to actually close down 
the Federal building? 

A No, my act was more symbolic. 

Did you, in fact, close down the Federal building? 

A No, I failed to do so; I didn't even attempt to do so. 

When you say you intended a symbolic act, whatTdo you mean? 

A It 13 something that signifies something else. More specifically, 
in terms of presenting myself bodily, I was making a statement by of¬ 
fering some resistance and pronouncing my views that the foreign policy 
this Nation is on a bad course. 
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As pedestrians approached the door and attempt to enter, did you grab 
• onto their sleeves or garments in any way? 

A No. 

Did you threaten anybody by words or expression or anything else if 
they attempted to enter? Did you threaten they would come to some 
•• harm? 

A . No, it was perfectly quiet. 

to 

There came a time when Officer Kennedy asked you/go with him and 
told you you were under arrest? 

A Yes, there was. 

Did you go with him peaceably? 

A Yes. 

Did you offer any resistence? 

A ' No, I oidn't. 

Did you go limp; make him carry you out? 

A No, I tried to cooperate as much as possible. 

*Did you abuse the Officer with words? 

A No, I tried to be very serious. 

Did you walk on your own steam where you had to go? 

A Yes. 

,MK* RAC11LIN: You mny inquire. 
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CROSS EXAMINATION 

BY MR. GAGNON: 

Q Mr. Arbeitman, you said your purpose in being in the Federal building 
.. was to protest the war; is that correct? 

> . A Yes, it Is correct. 

i Q And the means you used to express this protest was by sitting yourself 

j against the door being used by people entering and leaving? 

A Yea. 

j 

Q Did you intend to use this means? 

I 

•A I don't know what you mean. 

» 

j Q Did You intend to sit down where you did in front of that door? 

A Just before I did it, yes. 

Q Did you understand that the consequence of that act would mean you 

I 

would have to be forcefully pushed out of the way? 

A I didn't really know what was going to happen. 

Q After the first time this occurred, did you realize this would have to 
occur in the future? 

A I realized if anybody else tried to get in they would probably 
shove me aside as they did the first time. 

Q They would have to - isn't that correct? 

A' Yes. 

Q After the first time you were pushed aside, didn't you intend remaining 
sitting there; thnt nnyonc else would have to push you aside? 

A That wasn't my Intention. My Intention was to make a symbolic 
. gesture. 
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STATE OF VERMONT VERMONT DISTRUCT COURT 

WASHINGTON CIRCUIT - Unit No. V 
WASHINGTON COUNTY, SS C.A. No. 1416-Wncr 


STATE OF VERMONT ) 

) 

v ) 

) 

DAVID ARBEITMAN ) 

1. You may not find Mr. Arbeitman guilty merely by finding 

that he obstructed pedestrian traffic on the occasion in question. 

> 

The statute under which he is being tried prohibits die obstruction 
of pedestrian traffic only where the intent of the person is to 
cause public inconvenience or annoyance or where his conduct 
recklessly creates a risk thereof. 

2. The Vermont and United States constitutions guarantee 
every person the right of peaceful assembly and the right freely 
to express opinions, eve.; though the exercise of such right or 
rights may from time to time cause public inconvenience or annoyance. 

Mr. Arbeitman is not guilty of violating the statute under which 

he is being tried if his conduct was intended primarily to bear 
witness to a particular viewpoint or opinion and not primarily 
to cause public'inconvenience or annoyance, even though the exercise 
of his rights of free assembly and speech may 'in fact have caused 
public Inconvenience or annoyance. 

3. I charge you that Mr. Arbeitman was entitled to enter 

the federal building in Montpelier for the purpose of peacefully • 
expressing his opinions or peacfully seeking audience with public 
employees or offlclalr iesent. in the building. The exclusion of 
• / 

/ 
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Mr. Arbeitman from the federal building was unlawful unless those 
excluding him had substantial reason to believe that his admission 
to the building would result in unlawful conduct by Mr. Arbeitman. 

If you find that Mr. Arbeitman was unlawfully excluded from the 
federal building and that he situated himself in front of the door 
in an effort to obtain admittance to the building in order to 
exercise a lawful activity or purpose, then his intent in situating 
himself in front of the door was not to cause public inconvenience 
or annoyance, even though his conduct may in fact have had that 
effect. 

4. Merely obstructing pedestrian traffic is not an offense. 

If two people walk down a street together they are in fact obstructing 
pedestrian traffic to the extent of the space they occupy as they 
walk. Obstructing pedestrian traffic becomes an offense only when 
its purpose is to cause public inconvenience or annoyance or when 
it is done in reckless disregard of the likelihood that it will cause 
public inconvenience or annoyance without any redeeming purpose of 
a constitutionally protected nature. 

St. Johnsbury, Vermont, June 26, 1972. 

DOWNS, RACHLIN & MARTIN 
By (Signed) Robert D. Rachlin 


Robert D. Rachlin 
A member of the firm. 








Ladies and Centlemen: We have come to the time in this case when 

it is my duty to charge you on what the law is that you will apply 

in this case and the State of Vermont alleges the Respondent has violated 

the law and alleges in the Officer's Complaint that the Respondent, 

David Arbeitman did, in Montpelier, on May 11 of this year, with intent 

to cause public inconvenience and public annoyancepbstruct pedestrian 

% 

traffic. 

OUr law provides that a person shall not, with intent to cause public 
Inconvenience and public annoyance, obstruct pedestrian traffic. The 
Defendant has admitted he was at the Federal building, or the Post Office 
building if you will, at the time and place alleged. The question which . 
we will go into is whether he possessed the intent, at the time, to cause 
public inconvenience or annoyance to pedestrian traffic at that time and 
place. 

Under our law, the Respondent is presumed innocent, ladles and 

gentlemen, and this presumption attends him until you return a verdict of 

Guilty if ti.ls is your decision. The fact the Respondent is here under an 

Officer's Complaint charging him with the offense alleged is not, in 

itself, to be taken against him. The Officer's Complaint which has been 

brought against the Respondent, in itself, is no evidence whatsoever of 

his guilt or lack of guilt; it is simply an accusation which, in this 

case, charges him with the offense in question and no juror should 

allow himself or herself to be influence^in the lease degree by the fact 

this Respondent is here under this Officer's Complaint. 

*+ * 

The burden of proof is on the State to make out every essential 
element against the Respondent beyond a reasonable doubt. You cannot find * 

■ * f 
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him guilty unless, from all the evidence before you, you believe him 
guilty beyond a reasonable doubt. 

Reasonable doubt does not mean a fancied doubt; it means a doubt that 

is reasonable in view of all the circumstances. A doubt, in other words, 

based on reason. If, after an impartial consideration of all of the * 

evidence upon the charge you are not satisfied as to the Respondent's 

then you have a reasonable doubt and your verdict should be one 

of Not Guilty. On the other hand if, after an Impartial consideration 

of all of the evidence you can honestly say you have an abiding conviction 

of the Respondent's guilt, then you hav e no reasonable doubt and you 

* * 

should find him Guilty. ' 

The credibility of the witnesses you have heard on the witness stand, 
or believeability of those witnesses, and the weight to be given their 
testimony are matters entirely for your consideration. You are not bound 
to give the same weight to the testimony of each witness. You should give 
the testimony such weight as you think it is fairly entitled to receive 

•> 

after considering each witness' appearance on the stand, hi 9 truthfulness 
or lack of it; his feelings or bias, if any; his interest in the outcome 
of the case, if any; his relationship to the parties; his means of 
information; his opportunity for observing, seeing and hearing; his 
ability to report the things he saw and heard, or the lack of it; and 
the reasonableness of the testimony he gave. In other words, as to each 
witness, does his testimony ring true; does his story bear such a stamp 
of credit that you would consider him believeable and safe to rely upon 
as a guide to the ^ruth. 

The State of Vermont has Introduced witnesses in this case. The 

relationship of the State to witnesses it Introduces is different than *"“• 

• • • 
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that or a private party to its witnesses. The State has no partisan end 
to serve. It is as much interested Jr. clearing the innocent as to 
convict the guilty. Consequently, the State is under a duty to produce 
and use all witnesses of whatever character whose testimony, in the light 
and belief of those who represent the State, may shed any light upon the 
investigation to aid you in arriving at the truth. A 3 to these 
witnesses, you may believe all the testimony of a witness or believe 
it In part, disbelieve it in part or you may reject it altogether. 

In this case, the Respondent Mr. Arbeitman, did take jhe witness 
stand. The law provides he does not have to be a witness against 
himself. He took the stand voluntarily and the law makes him a competent 
witness at his own request and not otherwise. The credit to be given 
his testimony rests solely with you and you will consider it in view 
of his interest in the outcome of the trial and give it such weight 
as you think it is fairly entitled to receive. 

Any testimony which has been excluded from the record or stricken 
from the record at the request of either the State or the Respondent 
is rot evidence in the case and you will entirely disregard it in 
arriving 3t your verdict, likewise, the arguments of the Attorneys 
and any statements which they made in their arguments are not evidence 
and you will not consider it. You will render your verdict from the 
facts as you find them from the testimony of the witnesses. It is 
your recollection of the witnesses' testimony and not the Attorneys' 

statements as to what that testimony was which shall control you In 

• « 

reaching your decision. You don't have to cse any different methods 
of reasoning or logic than you use in your own ordinary, every day 

affairs. The responsibility to the State of Vermont and to the 

• • • 

Respondent is yours on all questions of fact. Decide them as your 


conscience dictates. 
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To assist you, hoping I can assist you in some way, I think I should 
define the word "obstacle" as well as the word "intent". They are £)|k 
very crucial to the offense with which this young man is charged. 

W' ster's Seventh New Collegiate Dictionary defines "obstruct" as 
follows: "To block or close up by an obstacle; to hinder from passage, * 
action or operation; to impede.** Black’s Law Dictionary, Third Edition, 
defines obstruct" as "To block up; to interpose obstacles; to fill with 
barriers or impediments; to impede or hinder." Black's Law Dictionary, 
Third Edition, defines "Intent" as follows: "It is a resolve to do a 
particular act. It is the exercise of intelligent will, the mind being 
fully aware of the nalure and consequences of the act which is about * 
to be done and with such knowledge and with full liberty of action 
willing and electing to do it." 

You may not find Mr. Arbeitman guilty merely by finding that he 
obstructed pedestrian traffic on the occasion in question. The statute 
under which he is being tried prohibits the obstruction of pedestrian 
traffic only where the intent of the person is to cause public 
inconvenience or annoyance. The act must be coupled with the intent. 

Both must be present. 

Now, the Vermont and United States constitutions guarantee j 

every person the rignt of peaceful assembly and the tight freely 
to express opinions. The question here is whether, in the exercise 
of those rights, this Respondent has gone beyond the right:* of ' 

peaceful assembly and the right to express opinions. That is a 
question for you to determine. In other words, did the Respondent, 
body positioned as it was in f.ont of the door, constitute in your • 

minds an obstacle. It is a question of fact for you to determine. . A 1 


• • 
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Court'sCharge 


The Law provides that everyone is presumed to intend the natural 
and probable consequences of his voluntary act. It is for you to 
determine whether the Respondent possessed the intent to do the act 
prohibited. If you find the Respondent possessed the intent defined 
to you to cause public inconvenience or annoyance, ycu should find him 
guilty. If you find the Respondent did not possess the intent to cause 
public inconvenience or annoyance, you should find him Not Guilty. 

Counsel have anything they want to say before I appoint a Foreman 
and turn the case over to the jury? 


AT BENCH : 

MR. RACHLIN: 




MR. CACNON: 


Defendant respectfully except3 to the Court's failur< 
to instruct as requested in Respondent's Request 
No. 2, 4 and Supplemental Request No. 1. We also 
except to the Court's having charged the jury that 
the Defendant is presumed to intend the natural 
and probable consequences of his act. While that 
is correct in principle in the abstract, ve think 
it is entirely out of place here in view of the 
fact all kinds of constitutionally protected 
activities can have the consequence naturally 
and probably of causing public inconvenience. We 
think it is not enough for the jury to find intent « 
within the meaning of this law merely by finding 
that the natural and provable consequences fit Mr. 
Arbeitman's act was to cause such inconvenience 
or annoyance. 

I have nothing. 
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